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DETAILED ACTION 
Election/Restrictions 

1 . Newly submitted claims 76-78, 80-82 are directed to an invention that is 
independent or distinct from the invention originally claimed for the following reasons: 
The cited claims include limitations regarding various nozzles and aggregate discharge 
areas, in an arrangement that was not presented nor considered in the originally filed 
claims. 

Since applicant has received an action on the merits for the originally presented 
invention, this invention has been constructively elected by original presentation for 
prosecution on the merits. Accordingly, claims 76-78, 80-82 are withdrawn from 
consideration as being directed to a non-elected invention. See 37 CFR 1 .142(b) and 
MPEP§821.03. 

Claim Rejections - 35 USC §112 

2. Claims 2, 38, 83 are rejected under 35 U.S.C. 1 12, first paragraph, because the 
specification, while being enabling for asphalt binder material and aggregate material 
are not mixed prior to aggregate material being dispensed through the discharge port, 
does not reasonably provide enablement for the nozzles and the discharge port are 
arranged with substantially non-intersecting trajectories such that asphalt binder 
material and aggregate material are substantially prevented from being mixed prior to 
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contact with the ground surface during operation. The specification does not enable 
any person skilled in the art to which it pertains, or with which it is most nearly 
connected, to use the invention commensurate in scope with these claims. Although the 
specification provides antecedent basis for preventing mixing of the binder and the 
aggregate, before discharge of the aggregate and spraying of the binder; the 
specification is silent, and does not provide antecedent basis for preventing intermixing 
the binder and aggregate until after the binder and aggregate contact a ground surface. 

Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States 

Claims 38, 42-45, 60, 61 are rejected under 35 U.S.C. 102(b) as being anticipated by 
O'Brien etal. # 5,895,173. 

O'Brien et al. discloses a method of chipsealing a roadway using a roadway paving 
vehicle having wheels, comprising the steps of: 

Supporting the entire roadway paving vehicle with wheels disposed entirely in front of 
the spraying of asphalt binder and discharging of aggregate such that no wheels 
roll over said asphalt and aggregate. 
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Spraying asphalt binder material from the roadway paving vehicle over a roadway 

surface forming a layer of asphalt binder material on the roadway surface. 
Discharging aggregate material from the roadway paving vehicle over the layer of 

asphalt binder material. 
Preventing intermixing of asphalt binder and aggregate material prior to the application 

of aggregate and spraying of asphalt binder to the roadway surface. 
Insuring that no wheels of the roadway paving vehicle roll over the asphalt binder or 

aggregate material after they are discharged onto the roadway. 
Selectively controlling the spraying to set a 1st span of a 1st length over which asphalt 

binder is sprayed. 

Selectively controlling the discharging to set a 2 hd span of a 2 nd length over which 

aggregate material is discharged. 
Varying the lengths of the 1st and 2 nd spans in substantial unison such that substantially 

all asphalt bind is covered with aggregate material. See O'Brien col. 2, Ins. 42- 
47, col. 2, In. 56-col. 4. In. 48. 

In regards to Claim 45 O'Brien et al. discloses the spraying of asphalt and discharging 
of aggregate material are proximate one another, but does not disclose the distance at 
which the spraying and discharging occurs. However, O'Brien does disclose spraying 
asphalt onto the aggregate as it is being discharged onto the roadway. 
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Hence, it would be inherent to one of ordinary skill in the art, at the time the invention 
was made, that the spraying and discharging must be spaced no less than a few inches 
from one another, in order to coat the aggregate with asphalt as each is being 
dispensed, as disclosed by O'Brien et al. 

In regards to Claims 60, 61 O'Brien et al. discloses a roadway paving apparatus for 
applying asphalt binder material and aggregate material to a ground surface comprising: 
A vehicle (not shown). 

An aggregate material dispensing system carried by the vehicle adapted to hold a 
supply of aggregate material and having a discharge port (34). 

A conveyor for supplying aggregate to the output hopper and wherein asphalt binder 
material and aggregate material are not mixed prior to application to the ground 
surface. 

An asphalt binder material dispensing system carried by the vehicle separate from the 
aggregate material dispensing system such that asphalt binder and aggregate are not 
mixed prior to aggregate material being dispensed through the discharge port. Said 
asphalt binder dispensing system comprising: 

A sprayer having at least one spray bar (40, 50) each having a plurality of spray 
nozzles (41 , 42, 51 , 52), respectively. 




• 
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Wherein all of the wheels roll on the ground surface between the spray bar and the front 
of the vehicle. 

Although O'Brien does not disclose the carrier vehicle as having an engine and wheels, 
it is inherent that in order for a carrier vehicle to mobilize the roadway paving apparatus 
over an are being chip sealed, the carrier vehicle must have an engine and wheels. 



4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
Claims 1, 2, 6, 7, 9, 13-15, 38, 62, 63, 69, 71-75, 79 are rejected under 35 U.S.C. 

103(a) as being unpatentable over O'Brien et al. # 5,895,173 in view of Soliman et al. # 

5,269,626 and Heiligtag et al. # 4,315,700. 

O'Brien et al. discloses a roadway paving apparatus (20), intended for use in applying 
asphalt binder material and aggregate material to a ground surface, comprising: 
An aggregate material dispensing system carried by a vehicle (not shown) comprising: 
An output hopper (30) disposed proximate the rear end of said vehicle. The output 

hopper converging toward a discharge port (34) adapted to discharge aggregate 



Claim Rejections - 35 USC § 103 



material over the ground surface (10). 
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A conveyor mechanism (not shown) adapted to transport aggregate material to the top 
(32) of the output hopper. 

An asphalt binder material dispensing system (40-42, 44, 50-52, 54) carried by the 
vehicle separate from the aggregate material system, such that asphalt binder 
material and aggregate material are not mixed prior to aggregate material being 
dispensed through the discharge port, the asphalt binder material dispensing 
system comprising: 

A plurality of spray bars (40, 50), at least one of said spray bars being disposed 

between the discharge port (34) and the front end of the vehicle. 
A plurality of nozzles (41 , 42, 51 , 52) adapted to spray asphalt binder material. 
Wherein all of the wheels roll on the ground surface (10) between the spray bar and the 
front end of the vehicle, such that no wheels roll over asphalt binder material and 
aggregate material that are discharged by said spray bar and through said output 
hopper. Although O'Brien et al. discloses the paving apparatus (20) "forms a part of a 
self-propelled carrier vehicle (not shown)", O'Brien et al. does not disclose any of the 
structural features of the carrier vehicle. 

However, Soliman discloses a machine utilizing road-making materials, comprising: 
A carrier vehicle (10) having traction means intended to ensure its movement over the 
ground, such as an engine and wheels, and further having an front and rear end. Said 
carrier vehicle further comprising: 
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An input hopper (12) disposed proximate the front end of the vehicle adapted to 

receive aggregate material. 
A conveyor device (14) extending between the input hopper and an output hopper (16). 

adapted to transport aggregate material from the input hopper and said output 

hopper. 

A spray bar (32) disposed between a discharge port (1 8) of the output hopper and the 

front end of the vehicle. 
Said apparatus being usable over a range of speeds for continuous paving. See col. 2, 
Ins 24-52. Therefore, it would have been obvious to one of ordinary skill in the art, at 
the time the invention was made, to provide the road paving apparatus of O'Brien et al., 
with a carrier vehicle having an input hopper and a conveyor device, as taught by 
Soliman, in order to propel the apparatus over a ground surface, being paved, as clearly 
disclosed by O'Brien et al. What O'Brien et al. in view of Soliman does not disclose is 
providing an "on board" asphalt binder storage facility. 

However, Heiligtag et al. teaches it is desirable to provide a carrier vehicle (3) with an 
"on board" liquid asphalt storage and facility, comprising: 
A tank (47) for holding an asphalt binder material. 

A pump mechanism (51 ), adapted to pump asphalt from the tank to a spray bar (53). 
Therefore, it would have been obvious to one of ordinary skill in the art, at the time the 
invention was made, to provide the paving apparatus of O'Brien et al. in view of 
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Soliman, with an "on board" liquid asphalt storage facility, as taught by Heiligtag et al., 
in order to provide a liquid asphalt material of uniform consistency. 
See O'Brien et al., col. 3, ln.46-col. 6, In. 55; Figs. 1, 2; Soliman, col. 2-col. 4, In. 5; 
Heiligtag et al. col. 1, Ins. 6-12; col. 3, Ins. 34-60. 

In regards to Claims 2, O'Brien et al. discloses the asphalt binder material and 
aggregate material are not mixed prior to application to the ground surface. 

In regards to Claims 6, 7 O'Brien et al. discloses an auger (36) is desirable provided 
within the bottom of the hopper (30) for dispensing aggregate from the hopper, and that 
the roadway paving apparatus can be part of a self-propelled carrier vehicle (not 
shown), but does not disclose the specifics of the carrier vehicle. 
However, Soliman teaches it is desirable to provide an input hopper (12) onto the front 
end of a carrier vehicle, and clearly illustrates an auger (unnumbered) within the hopper 
and above the conveyor (14) for dispensing aggregate material from the hopper (12) to 
the conveyor (14). Soliman further illustrates a mechanical coupling device disposed on 
the front end of the input hopper (12), which is adapted to selectively attach and detach 
from a supply tractor trailer, carrying aggregate material for filling the input hopper. See 
col. 2, Ins 42-48; Fig. 1 . Therefore, it would have been obvious to one of ordinary skill in 
the art, at the time the invention was made, to provide the roadway paving apparatus of 



• ♦ 
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O'Brien et al., with a carrier vehicle as taught by Soliman, in order to ensure the 
movement of the paving apparatus over the ground. As taught by Soliman, see col. 2, 
lines 39-41. 

In regards to Claims 9, O'Brien in view of Soliman discloses a spray bar assembly 
having a plurality of nozzles, but does not disclose the use of a plurality of valves. 
However, Heiligtag et al. teaches it is desirable to provide an asphalt spray bar 
assembly having a plurality of nozzles (45a-d), and a plurality of valves (53a-d), each 
valve corresponding to a respective nozzle. Therefore, it would have been obvious to 
one of ordinary skill in the art, at the time the invention was made, to provide the 
roadway paving apparatus of O'Brien in view of Soliman with a plurality of valves, as 
taught by Heiligtag et al. in order to control the flow of asphalt to the roadway surface. 
See Heiligtag et al. col. 3, lines 30-65. 

In regards to claims 13 O'Brien discloses the spray bar is generally parallel to the 
discharge port and is spaced in front of said discharge port. Although O'Brien et al. 
does not disclose what distance the spray bar is spaced in front of said discharge port, 
Fig. 1 clearly illustrates the spray bar (40) is disposed proximate the front end of the 
discharge port. Hence it would have been obvious to one of ordinary skill in the art, at 
the time the invention was made, to provide the spray bar of O'Brien et al. within a 
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distance of 1-10 feet in front of the aggregate discharge port, as reasonably suggested 
by O'Brien, in order to accurately spray the asphalt binder material onto the road 
surface and onto the aggregate, as the aggregate is being dispensed onto the roadway 
surface, as taught by O'Brien et al. See col. 5. 

In regards to claim 14 O'Brien et al. discloses applying up to 3 layers of asphalt binder 
material onto the roadway, such that "once these layers have been deposited by the 
paving apparatus (20), they become indistinguishable from one another". But does not 
disclose the travel speed of the vehicle as it is dispensing the binder and asphalt. 
However, Soliman teaches the carrier vehicle must "offer a suitable range of speeds of 
advance". Therefore, it would have been obvious to one of ordinary skill in the art, at 
the time the invention was made, to operate the roadway paving apparatus of O'Brien, 
within a suitable range of advance, as taught by Soliman, in order to apply an consistent 
thickness of binder and aggregate, such that the layers applied are indistinguishable 
from one another. See O'Brien et al. col. 4, Ins. 19-29; Soliman col. 2, Ins. 50-51. 

In regards to Claim 15 O'Brien et al. discloses a method of chipsealing a roadway with a 
roadway paving vehicle having a front and rear end, the method comprising: 
Storing a supply of asphalt binder material in a supply source of asphalt binder material. 
Transporting asphalt binder from the source to a plurality of spray bars (40, 50) at the 
rear end of the roadway paving vehicle. 
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Spraying asphalt binder from the spray bars at a first span over the roadway surface, 

forming a layer of asphalt binder on the roadway. 
Storing a supply of aggregate material in a hopper. 
Transporting aggregate material to an output hopper (30) at a rear end of a 

vehicle via a conveyor (not shown). 
Discharging aggregate material from the output hopper at a 2 nd span over the layer of 

asphalt binder material. 
Preventing intermixing of asphalt binder material and aggregate material prior to the 

discharging of aggregate material and spraying of asphalt binder material. 
What O'Brien et al. does not disclose is the method step of providing an input hopper to 
the front of the vehicle. 

However, Soliman teaches it is desirable to provide a paving vehicle with an input 
hopper (12) for storing a supply of aggregate material at the front of the vehicle. 
Therefore, it would have been obvious to one of ordinary skill in the art, at the time the 
invention was made, to provide the method of chipsealing a roadway, of O'Brien et al. 
with the method step of providing an input hopper at the front end of a paving vehicle, 
as taught by Soliman, in order to maintain a supply of aggregate to the output hopper at 
the rear of the vehicle. 

What O'Brien et al. in view of Soliman does not disclose, is storing a supply of 
asphalt in a tank, on the roadway paving vehicle. However, Heiligtag et al. teaches it is 
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desirable to provide a liquid asphalt storage tank (47) to the front of a paving vehicle, in 
order to maintain a consistent, well mixed supply of liquid asphalt and to transport said 
liquid asphalt to a spray bar assembly. Therefore, it would have been obvious to one of 
ordinary skill in the art, at the time the invention was made, to provide the method of 
chipsealing of O'Brien et al. in view of Soliman, with the method of providing a storage 
tank and transporting a liquid asphalt from said tank to a spray bar, as taught by 
Heiligtag et al., in order to provide a consistent, well mixed liquid asphalt material to a 
roadway surface, as reasonably suggested by O'Brien, Soliman and Heiligtag et al. 

In regards to Claims 23, 24 O'Brien et al. discloses supporting the entire roadway 
vehicle with wheels disposed entirely in front of the spraying of asphalt binder and 
discharging of aggregate material such that no wheels roll over sprayed asphalt or 
discharged aggregate. O'Brien et al. further discloses disposing the spray bar and the 
discharge port proximate one another, such that a liquid asphalt material may be 
sprayed onto the roadway surface in front of the aggregate material being discharged 
onto the coated roadway surface, as well as spraying liquid asphalt 
material onto the falling curtain of aggregate material, in order to coat the aggregate 
with asphalt, as it is being dispensed onto the roadway. Therefore, it would have been 
obvious to one of ordinary skill in the art, at the time the invention was made to dispose 
the discharge port and the spray bar within a few inches of one another in order to coat 
the roadway and aggregate with liquid asphalt, as said aggregate is being dispensed. 
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In regards to Claims 71-75 O'Brien et al. discloses the output hopper (30) is part of the 
paving vehicle and is free of spreading apparatus behind the aggregate discharge port; 
the vehicle and anything carried thereby is free of any apparatus that would contact the 
ground surface behind the discharge port and wherein the aggregate material can be 
transported to the output hopper for discharge via a conveyor mechanism. See col. 3, 
Ins. 46-51; col. 4, Ins. 61-63. 

5. Claims 1 , 2, 6, 7, 1 3-1 5, 23-25, 62, 63, 65-67 are rejected under 35 U.S.C. 
103(a) as being unpatentable over O'Brien et al. # 5,895,173 in view of Bense et al. # 
5,069,578 and Clark, Jr. et al. # 5,957,621. 

O'Brien et al. discloses essentially all that is claimed, to include disposing all vehicle 
wheels in front of the spray bar and the discharge port, as put forth above, such that the 
asphalt binder and aggregate are not mixed prior to application to the ground surface; 
but does not disclose the specific structure and features of the carrier vehicle. 
However, Bense et al. discloses a method and device for producing a surface coating 
on a roadway. Said apparatus comprising: 

A vehicle (1) having an engine and wheels, front and rear ends. Said apparatus 
further comprising: 

An input hopper (14) disposed proximate the front end of the vehicle adapted to 
receive aggregate material. 




# 
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A conveyor mechanism comprising a plurality of conveyor devices (12', 34') 
extending between the input hopper and the output hopper. 

An asphalt binder dispensing system carried by the vehicle separate from the 
aggregate material system comprising: 

A plurality of tanks (43, 44) for holding asphalt binder, such as a bituminous 



What O'Brien et al., in view of Bense et al., does not disclose is providing an asphalt 
pump. However, Clark, Jr. et al. teaches a system for applying liquid asphalt to a 
roadway comprising: A storage tank (T), a variable width spray bar (12, 14, 16) an 
asphalt pump (30), disposed between the tank and the spray bar, at least one valve 
(25) for supplying a consistent span of asphalt binder material onto a roadway. 
Therefore, it would have been obvious to one of ordinary skill in the art, at the time the 
invention was made, to provide the paving apparatus of O'Brien et al. in view of Bense 
et al. with a liquid asphalt storage facility on the machine, as taught by Clark, Jr. et al. in 
order to supply a consistent span of asphalt binder material onto a roadway. See 
O'Brien et al. col. 3, In. 46-col. 6; Bense et al. col. 3-col. 6, col. 8, Ins. 30-37. 



emulsion. 



In regards to Claims 6, 7 O'Brien discloses essentially all that is claimed except for the 
specific structure of the carrier vehicle. However, Bense et al. teaches it is desirable to 
provide a mechanical coupling device (29/30) to the front end of the vehicle, the provide 
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a mechanical coupling device (29/30) to the front end of the vehicle, the coupling device 
(29) being adapted to selectively attach and detach from a supply truck carrying 
aggregate material for filling the input hopper (14). Said input hopper (14) further 
comprising at least one auger (unnumbered, but clearly illustrated in Figs. 1, 3). The 
input hopper and conveyor assembly (12) constituting an automatic feeding mechanism. 
Therefore it would have been obvious to one of ordinary skill in the art, at the time the 
invention was made, to provide the roadway paving apparatus of O'Brien et al. with a 
carrier vehicle, as taught by Bense et al., in order to provide a continuous paving 
system. See col. 4, of Bense et al. 

In regards to Claims 13, 14 O'Brien discloses the spray bar is generally parallel to the 
discharge port and is spaced in front of said discharge port. Although O'Brien et al. 
does not disclose what distance the spray bar is spaced in front of said discharge port, 
Fig. 1 clearly illustrates the spray bar (40) is disposed proximate the front end of the 
discharge port. Further, Bense et al. teaches the spray bar (40)... and the 
zone/discharge port of an output hopper are disposed close together, one after another, 
at the rear part of the machine. . . bearing in mind the speed of the machine (at least 1 0 
meters/minute). Therefore, it would have been obvious to one of ordinary skill in the art, 
at the time the invention was made, to provide the roadway paving apparatus of O'Brien 
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with a carrier vehicle, operated as taught by Bense et al., in order to maximize the 
paving speed of the paving system. See Bense col. 3. Ins. 30-40; col. 8, Ins 54-66. 

In regards to Claim 1 5 O'Brien et al. discloses a method of chipsealing a roadway with a 
roadway paving vehicle having a front and rear end, the method comprising: 
Storing a supply of asphalt binder material in a supply source of asphalt binder material. 
Transporting asphalt binder from the source to a plurality of spray bars (40, 50) at the 

rear end of the roadway paving vehicle. 
Spraying asphalt binder from the spray bars at a first span over the roadway surface, 

forming a layer of asphalt binder on the roadway. 
Storing a supply of aggregate material in a hopper. 

Transporting aggregate material to an output hopper (30) at a rear end of a vehicle via a 

conveyor (not shown). 
Discharging aggregate material from the output hopper at a 2 nd span over the layer of 

asphalt binder material. 
Preventing intermixing of asphalt binder material and aggregate material prior to the 

discharging of aggregate material and spraying of asphalt binder material. 
What O'Brien et al. does not disclose is the method step of providing an input hopper to 
the front of the vehicle. However, Bense et al. teaches a method of paving a roadway 
comprising: 
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Providing a carrier vehicle with an input hopper in order to store a supply of aggregate 

material at the front of the vehicle. 
Transporting aggregate material from the input hopper to the rear of the vehicle via a 

conveyor system. 

Therefore, it would have been obvious to one of ordinary skill in the art, at the time the 
invention was made, to provide the method of chipsealing a roadway of O'Brien et al. 
with a method of providing a carrier vehicle having an input hopper and a conveyor 
system, as taught by Bense et al., in order to provide a consistent supply of aggregate 
to a distribution hopper. What O'Brien et al. in view of Bense et al. do not disclose is the 
structure of the source of asphalt binder material. However, Clark, Jr. et al. teaches a 
method of applying a liquid asphalt material onto a roadway comprising the steps of: 

Storing a supply of liquid asphalt in a storage tank (T) on the machine. 

Transporting the liquid asphalt from the tank to a spray bar assembly. 
Therefore, it would have been obvious to one of ordinary skill in the art, at the time the 
invention was made, to provide the method of chipsealing a roadway of O'Brien et al., in 
view of Bense et al., with the method step of supplying a liquid asphalt storage facility 
on the machine, as taught by Clark et al., in order to provide a consistent supply of 
liquid asphalt onto the roadway. See O'Brien et al. col. 3-6; Bense et al. Col. 3-6; Clark, 
Jr. et al. cols. 4-6. 
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In regards to Claims 23, 24 O'Brien et al. discloses supporting the entire roadway 
vehicle with wheels disposed entirely in front of the spraying of asphalt binder and 
discharging of aggregate material such that no wheels roll over sprayed asphalt or 
discharged aggregate. O'Brien et al. further discloses disposing the spray bar and the 
discharge port proximate one another, such that a liquid asphalt material may be 
sprayed onto the roadway surface in front of the aggregate material being discharged 
onto the coated roadway surface, as well as spraying liquid asphalt material onto the 
falling curtain of aggregate material, in order to coat the aggregate with asphalt, as it is 
being dispensed onto the roadway. Therefore, it would have been obvious to one of 
ordinary skill in the art, at the time the invention was made to dispose the discharge port 
and the spray bar within a few inches of one another in order to coat the roadway and 
the aggregate with liquid asphalt, as the aggregate is being dispensed. 

In regards to Claim 25 O'Brien et al. discloses a method of chipsealing a roadway, but 
does not disclose the speed at which the vehicle travels. However, Bense et al. 
discloses a method for producing a surface coating on a roadway, in which the carrier 
vehicle can perform paving operations at a speed of at least 10 meters/minute. See 
Bense et al. col. 3, Ins. 38-40. 
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5. Claims 3, 4, 16, 17, 64 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over O'Brien '172 in view Bense et al. '578 and Clark Jr. et al. ' 621 as 
applied to claims 1,15 above, and further in view of Murray # 5,000,61 5. 
O'Brien in view of Bense et al. and Clark Jr. et al. discloses essentially all that is 
claimed, to include the use of supply vehicles for supplying additional quantities of 
asphalt and aggregate, but does not disclose how the asphalt is transferred from the 
supply vehicle to the paving vehicle. However, Murray teaches a system and method 
for laying pavement, comprising: Providing an asphalt paving apparatus (10) further 
comprising: An asphaltic binder material holding tank (64), an input pump (68) having 
an input conduit (70) for receiving binder material from a supply truck (16/14) and 
transporting said binder material to said holding tank (64), as well as an output pump 
(66) disposed between the holding tank (64) and an output device (52). Therefore it 
would have been obvious to one of ordinary skill in the art, at the time the invention was 
made, to provide the paving system of O'Brien in view of Bense et al. and Clark Jr. et al. 
with a pump mechanism having both input and output pumps, as taught by Murray, in 
order to resupply the paving apparatus with a binder material. See Murray col. 1 , Ins. 
64-col. 3, In. 22. 

In specific regard to Claims 16, 17 O'Brien in view of Bense et al., Clark Jr. et al. 
discloses essentially all that is claimed discloses essentially all that is claimed, with 
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respect to claim 15 above, but does not disclose how to resupply binder materials to the 
paving apparatus. However, Murray teaches a paving method comprising the steps of: 
Providing a supply truck (1 6) to a paving apparatus (10). Said supply truck further 
comprising a supply tank for supplying an asphaltic binder material, and storage bins 
(44 ? 46) for processing aggregate materials to be supplied to the paving apparatus (10). 
Said supply truck further having a live bottom conveyor (50) for transporting an 
aggregate material from the storage hopper, to a paving apparatus input hopper (52). 
Therefore, it would have been obvious to one of ordinary skill in the art, at the time the 
invention was made, to provide the method of paving a roadway of Terry in view of 
O'Brien with the method step of providing a supply truck, as taught by Murray, in order 
to provide a means to perform continuous paving operations. 

6. Claim 5 is rejected under 35 U.S.C. 1 03(a) as being unpatentable over O'Brien 
'172 in view Bense et al. '578, Clark Jr. et al. ' 621 and Murray # 5,000,615, as applied 
to claim 4 above and further in view of Jenne et al. # 6,099,616. 
O'Brien in view Bense et al., Clark Jr. et al., and Murray discloses essentially all that is 
claimed, except for the use of a swivel joint in the input conduit. However, Jenne et al. 
teaches a method for recovering vapors during dispensing of a bituminous product into 
a holding tank mounted to a vehicle. Said apparatus further comprising: An input 
conduit (18) having a swivel joint (46) for flexibility when positioning the input conduit. 
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Therefore, it would have been obvious to one of ordinary skill in the art, at the time the 
invention was made, to provide the paving apparatus of O'Brien in view Bense et al., 
Clark Jr. et al., and Murray, with an input hose having a swivel joint, as taught by Jenne 
et al., in order to provide flexibility in the conduit, when a paving apparatus is coupled to 
a supply truck. 

» 

7. Claims 8, 68 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
O'Brien '173 in view of Bense et al., and Clark, Jr. et al. as applied to claim 7 above, 
and further in view of Benedetti et al. # 4,765,772. O'Brien in view of Bense et al. and 
Clark, Jr. et al. discloses a paving machine having an input hopper and an output 
hopper, but does not disclose a hopper having "expansion wings". However, Benedetti 
et al. teaches a paving machine, consisting of a hopper (11) having expansion wings 
(13) at opposed sides of the input hopper. Said wings pivoting from a lower position 
wherein a 1 st horizontal spacing is defined between the expansion wings to a raised 
transport position wherein a 2 nd horizontal spacing is defined between the expansion 
wings, that is less than the 1 st horizontal spacing. Therefore, it would have been 
obvious to one of ordinary skill in the art, at the time the invention was made, to provide 
the paving apparatus of O'Brien in view of Bense et al. and Clark Jr. et al. with an input 
hopper having expansion wings, as taught by Benedetti et al. in order to maximize the 
volume of the hopper. See Benedetti et al. col. 6, line 65-col. 7, line 14. 
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8. Claims 10-12 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
O'Brien in view of Soliman and Heiligtag et al., as applied to claim 9 above, and further 
in view of Hill # 5,234,128. O'Brien in view of Soliman and Heiligtag et al. discloses an 
output hopper having a discharge port , but does not disclose the use of a discharge 
closure assembly comprising a plurality of gates. However, Hill teaches an aggregate 
material spreader comprising: 

A plurality of gates (14) dividing a discharge port (36). The gates having open and 
closed positions, for controlling the volume of aggregates discharged. The 
output hopper further having a chute (as seen in Fig. 1 ) for receiving an 
aggregate material from an upwardly and rearwardly disposed conveyor 
mechanism, 

A control unit (51) to control speed of the conveyor mechanism and opening and closing 
of the gates (14). Said hopper (10) having expansion bins (1 1 , 12,13), controlled 
by additional gates (14), for varying the width of aggregates being spread. 
Therefore, it would have been obvious to one of ordinary skill in the art, at the time the 
invention was made, to provide the apparatus of O'Brien in view of Soliman and 
Heiligtag et al., with an aggregate dispensing system, as taught by Hill, in order to 
provide a means to accurately meter and spread aggregates onto the surface. See Hill 
Col. 4, lines 40-col. 6, line 39. 
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9. Claims 16-23 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
O'Brien et al. '173 in view of Bense et al. '578 and Clark, Jr. et al. '621 , as applied to 
claim 15 above, and further in view of Bowers # 3,260,176. 

O'Brien et al. in view of Bense et al. and Clark, Jr. et al. disclose a method of 
chipsealing a roadway to include providing a supply truck, but do not disclose providing 
a supply truck having a liquid asphalt supply and an aggregate supply. However, 
Bowers discloses it is desirable to provide a singe supply truck having a hopper (50), for 
storing aggregates, and a storage tank (12) for storing asphalt binding materials; and 
control apparatus (77, 98, 49, 84, 63) proximate the tail gate of the dump body (11), for 
controlling discharge of paving materials. Therefore, it would have been obvious to one 
of ordinary skill in the art, at the time the invention was made, to provide the method of 
chip sealing a roadway, of O'Brien et al. in view of Bense et al. and Clark, Jr. et al., with 
the method steps of providing a supply truck having both asphalt and aggregate supply 
capacity, as well as providing controls near the end of the tail gate, such that an 
operator can control the discharge of materials from said supply truck. 
See Bowers col. 2-3. 

10. Claims 39-41 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
O'Brien et al. '1 73 in view of Murray # 5,000,61 5. Murray discloses a method of 
chipsealing a roadway by spraying a liquid asphalt and an aggregate material onto the 
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roadway, but does not disclose providing a supply truck having an aggregate supply 
and a liquid asphalt supply. However, Murray teaches a paving method comprising the 
steps of: Providing a supply truck (16) to a paving apparatus (10). Said supply truck 
further comprising a supply tank for supplying an asphaltic binder material, and storage 
bins (44, 46) for processing aggregate materials to be supplied to the paving apparatus 
(10). Said supply truck further having a live bottom conveyor (50) for transporting an 
aggregate material from the storage hopper, to a paving apparatus input hopper (52). 
Therefore, it would have been obvious to one of ordinary skill in the art, at the time the 
invention was made, to provide the method of chipsealing a roadway of O'Brien with the 
method step of providing a supply truck, as taught by Murray, in order to provide a 
means to perform continuous paving operations. See Murray Figs. 1A, 1B; col. 3, 4. 

1 1 . Claim 46 is rejected under 35 U.S.C. 1 03(a) as being unpatentable over O'Brien 
'173 in view of Bense et al. '578. 

O'Brien et al. discloses essentially all that is claimed, with respect to claim 38 but does 
not disclose the speed of travel of the paving operation. However, Bense et al. 
discloses it is desirable to proceed with a paving operation at a speed of at least 10 
meters/minute. Therefore, it would have been obvious to one of ordinary skill in the art, 
at the time the invention was made, to operate the chipsealing method of O'Brien et al. 
meters/minute. Therefore, it would have been obvious to one of ordinary skill in the art, 
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at the time the invention was made, to operate the chipsealing method of O'Brien et al. 
at a speed of at least 10 meters/minute, as taught by Bense et al., in order to form a 
consistent thickness asphalt and aggregate and to maximize the amount of chipsealing 
that can be completed in a given time. 



1 3. Applicant's arguments filed 1 1/21/2003 have been fully considered but they are 
not persuasive. 

Applicant argues against the reference to O'Brien et al., by stating "in particular, claim 
38 now recites that intermixing of asphalt binder and aggregate material is substantially 
prevented not only prior to application, but also 'prior to contact of the aggregate 
material and spraying of asphalt binder material with roadway surface'... Clearly this is 
not disclosed or taught by O'Brien et aL.in fact the direct opposite is taught in that 
nozzles 42, 52 as shown in Fig. 2 of O'Brien et al. are directed at and spray the 
aggregate material as it is falling prior to contact". 

However, such a limitation is not disclosed in the specification and the limitation 
cited, lacks antecedent basis in the specification. Therefore, the argument is moot. 



Allowable Subject Matter 



12. Claims 47-55, 57-69 are allowed. 



Response to Arguments 
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Applicant further argues "added claim 83 which is similar to claim 38, but instead of 
including the amendments to claim 38, claim 83 recites "keeping substantially all of the 
spraying of asphalt binder material in front of the discharging of aggregate material such 
that asphalt binder material is not sprayed behind the aggregate materian. 
However, the specification does not support the cited limitation. Specification page 6, 
Ins. 1-10 recites "asphalt binder material and aggregate material are not mixed in the 
vehicle 20 prior to the dispensing of the asphalt binder material and the aggregate 
material... thus the aggregate material is discharged without being mixed with asphalt 
binder inside the vehicle 20". 

Which only requires the materials not be mixed within the vehicle and/or prior to 
discharge from the vehicle. 

Therefore the argument is moot and the rejection is upheld. 

Applicant argues against the rejection of claim 60 by stating "Claim 60 recites...'A 
conveyor mechanism extension extending substantially between the front and rear ends 
for transporting aggregate material rearwardly toward the discharge port". 
However, the recitation is inaccurate. 

Claim 60, Ins. 8-9 recite "aggregate material dispensing system including a conveyor 
mechanism extending substantially". 

And does not recite, claim nor require "a conveyor extension extending"; as argued. 
Hence, the argument is moot and the rejection is upheld. 
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Applicant argues in favor of Newly Added Claims 80, 81 , 82 by stating "claims 80, 81 
and 82 which depend from claim 60... claim 80 sets forth that the nozzles and discharge 
port are arranged with substantially non-intersecting trajectories to substantially prevent 
mixing of aggregate and binder material prior to ground surface contact". 
However, such is not disclosed in the specification, and the claims have been restricted 
by original presentation, since the specification is silent with respect to the trajectories of 
the nozzles, and such had not been previously presented. 

Applicant finally argues against the "obviousness rejections... based on O'Brien et al." 
by stating "Applicant believes that the obviousness rejections are being made with 
improper hindsight, using Applicant's specification as a guide". 
Applicant supports the argument by suggesting "Although O'Brien et al. relates to 
chipsealing, none of the other secondary references... deals with chipsealing 
machinery... nor do these secondary reference have teachings relating to the stoppage 
or non-continuous process problems of chipsealing which are identified and solved by 
the present invention... The fact that none of these references have teachings relating to 
the problems or solution of the present invention evidences hindsight". 

However, In response to applicant's argument that do these secondary reference 
have teachings relating to the stoppage or non-continuous process problems of 
chipsealing which are identified and solved by the present invention, the fact that 
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applicant has recognized another advantage which would flow naturally from 
following the suggestion of the prior art cannot be the basis for patentability when the 
differences would otherwise be obvious. See Ex parte Obiaya, 227 USPQ 58, 60 (Bd. 
Pat. App. & Inter. 1985). In particular, Soliman et al. '626 discloses the paving machine 
and the supply vehicle are connectable and operable over a wide range speeds. 

Hence, In response to applicant's arguments against the references individually, 
one cannot show nonobviousness by attacking references individually where the 
rejections are based on combinations of references. See In re Keller, 642 F.2d 413, 
208 USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. 
Cir. 1986). 

Applicant is reminded the 35 U.S.C. 103(b) rejections are also based on the teachings 
of Soliman et al. '626, which the Applicant did not address in the arguments broadly 
directed to the "obviousness rejections". Therefore, the arguments are not persuasive 
and the rejections are upheld. 

Conclusion 

14. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Brown # 6,447,238 discloses a truck trailer with a movable 
tailgate assembly that supports a supply conduit. Mitchell # 3,567,123 discloses a 
portable road surfacing plant. 
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Caye # 4,022,386 discloses a supply truck having a tailgate assembly with 2 doors that 
pivot inwardly and outwardly to regulate discharge of an aggregate material from a 
dump body. 

4. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Raymond Addie whose telephone number is (703) 305- 
0135. The examiner can normally be reached on Monday-Friday from 7:00 am to 
2:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Thomas B. Will, can be reached on (703) 308-3870. The fax phone number 
for this Group is (703) 872-9326. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the Group receptionist whose telephone number is 
(703)308-1113. y 
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